Domestic and Family Violence Protection Act 2012
Naming children on orders
•

The Act includes specific considerations for naming a child of the aggrieved, or a child
who usually lives with the aggrieved, on a domestic violence order including requiring
the court to be satisfied that it is necessary or desirable to protect the child from
associated domestic violence or from being exposed to domestic violence committed by
the respondent.

•

Under the Act, a child is ‘exposed’ to domestic violence if the child sees or hears, or
otherwise experiences the effects of domestic violence.

•

The court must consider naming a child during any domestic violence proceeding if the
application, or other information, identifies the existence of a child of the aggrieved, or a
child who usually lives with the aggrieved. This requirement applies whether or not an
application seeks to name a child on a domestic violence order.

•

The Act contains a provision that allows the court to obtain information from the
Department of Communities, Child Safety Services and Disability Services about a
child, aggrieved or respondent, when the child is known to the department, to assist in
deciding whether to name the child on a domestic violence order.

•

The Act also contains a provision enabling the court to impose a condition for the
protection of an unborn child that will take effect once the child is born.

•

The Family Law Act 1975 (Cwth) sets out how the Family Court considers matters
relating to children when their parents separate. Information provided by the parties
involved will be considered by the court, including information about domestic and
family violence. Decisions of the Family Court will be based on the consideration of all
of the information before the court.

•

When Magistrates Courts consider making a domestic violence order, the overriding
consideration for the court in deciding whether to name a child on an order must be that
the safety, protection and wellbeing of people who fear or experience domestic
violence, including children, are paramount. Further the court only considers naming a
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child after first deciding that there is enough evidence to be satisfied the respondent
has committed domestic violence against the aggrieved.

•

The Act contains provision for the court to have regard to any family law order and
where the family law order allows contact between a respondent and a child, the court
must consider whether to exercise its power under the Family Law Act 1975 (Cwth) to
revive, vary, discharge or suspend the family law order. This is a very limited
jurisdiction for the State Magistrates Court to alter an order of the Family Court which
sits in the Commonwealth jurisdiction.

•

Where an aggrieved seeks an urgent temporary order before there is an opportunity to
serve a respondent, a child may be named on an order without the respondent having
an opportunity to challenge the allegations made in the application. Where this occurs,
the respondent has the opportunity to respond to the application at the next court
hearing.

•

The processes in the Act for hearing matters ensure that a respondent is provided with an
opportunity to respond to an application to name a child on an order, or to the court where
a decision has been made to name a child on a temporary protection order.
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